UNI TED STATES BANKRUPTCY COURT
WESTERN DI STRI CT OF NEW YORK

Inre

MANOR OQAK SKI LLED NURSI NG
FACI LI TI ES, | NC. Case No. 95-11373 K

Debt or

In this Chapter 11 case, the Debtor owes nore than
$80,000 to a union-related fund pursuant to three Collective
Bar gai ni ng Agreenents, these suns having accrued prior to the
filing of the Petition. The Debtor has neither assuned nor
rejected the Collective Bargaining Agreenents under 11 U. S C
8§ 1113. It has instead filed a proposed Plan of Reorganization
contenpl ating an eventual sale of the nursing homes it operates.
The Pl an proposes to treat the pre-petition arrears as if the
Col | ective Bargai ning Agreenents have been rejected; that is to
say, the Debtor will “inpair” the non-priority portion of the
clainms, which are the vast bulk of the clains. However, the Plan
expressly contenplates that the Collective Bargai ni ng Agreenents
Wil remain in effect until the facilities are sold and then they

W ll be rejected unless the buyer or buyers reach another accord
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with the Union.
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The Uni on has nmade a notion seeking an order conpelling
the Debtor to either assunme or reject the Collective Bargaining
Agreenents. The Debtor has stated that it has no obligation to
make that decision at this point under 11 U . S.C. 8§ 1113 or
Bankr upt cy Rul e 6004.

The Debtor candidly admts that it does not want to
assune the Coll ective Bargai ning Agreenents only because that
woul d require the “cure” of the pre-petition arrearages, and
having to do so would dimnish its net recovery fromthe sal e of
the nursing hones. It argues that the Second Circuit decision in
the case of New York Typographical Union No. 6 v. Maxwell
Newspapers, Inc.(ln re Maxwell Newspapers, Inc.), 981 F. 2d 85
(2nd Cir. 1992) supports its position. This Court rejects that
argunent. The Maxwel|l Newspapers case is inapposite. It deals
with the appropriateness of the Court’s approval of rejection of
a col l ective bargai ning agreenent where the sol e purpose of the
rejection is to enhance the market value of the debtor’s assets.
The Debtor in the case at bar has not asked the Court to approve
rejection of the Collective Bargaining Agreenents. Rather, the
Debtor wants the benefits of the Maxwell hol di ng w thout
incurring the burden of making the substantive and procedural
show ngs necessary to obtain court approval for rejection of a

col l ective bargai ning agreenent, and w thout suffering the
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burdens of such rejection (potential |abor unrest).
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Rat her, the Court is persuaded by the case of In re
Gol den Distributors, Ltd., 134 B.R 760 (Bankr. S.D.N Y. 1991),
to the effect that all defaults under a collective bargaining
agreenent that has not been fornmally rejected are entitled to
adm ni strative expense status just as if the collective
bar gai ni ng agreenent had been “assunmed.” To treat them otherw se
is precisely the kind of unilateral nodification that is
prohi bited under 11 U. S.C. 8 1113(f).

The Debtor argues that the authority of the Court to
authorize interimchanges in the Collective Bargaining Agreenent
under 8 1113(e) renoves this nodification fromthe anbit of
8§ 1113(f)'s prohibition. But the Debtor’s reasoning is circular.
When pressed by the Court for an explanation of why this
nodi fication is “essential to the continuation of the Debtor’s
busi ness, or that [essential] in order to avoid irreparable
damages to the estate,” the Debtor answered that the prospective
buyers do not want to pay the pre-petition arrears and that under
such circunstances the Court may permt the nodification in
accordance with the Maxwel|l Newspapers case. But as has been
previ ously pointed out, Maxwell Newspapers did not address
8§ 1113(e) at all; rather it addressed standards for the rejection
of a collective bargaining agreenent. 1In the present Court’s

view, 8 1113(e) permts only such “interini nodifications as are
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not in derogation of the purposes of 8§ 1113 and of the procedures
provided by 8§ 1113 which nust be utilized when the debtor is not
going to cure arrearages under a collective bargai ning agreenent
and therefore proposes to reject the agreenents.

For the Court to bind a union to a plan which does not
propose pronpt cure of the arrears, and that |eaves that union
only to such a resolution as it mght later be able to bargain
for with the new owners of the nursing hones, is not the kind of
“interint nodification contenplated by 8§ 1113(e). Nor is the
fact that the value of the Debtor’s assets will be dimnished if
it is forced to either assune or reject, sufficient, of itself,
to establish that the proposal is “essential” to the continuation
of the Debtor’s business or “essential” in order to avoid
i rreparabl e danage to the estate.

Al t hough the Court does not agree with the Union’s
argunment that the Collective Bargaining Agreenents nust be
“deened assuned,” the Court does find, in |ight of Golden
Distributors, that all aspects of a collective bargaining
agreenent remain in effect and binding until rejection occurs,
including the duty to cure pre-petition arrears or suffer the
consequences.

The Debtor here wants both the benefits of rejection

(the ability to inpair the pre-petition arrears) and the benefits
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- of assunption (labor peace) at the sane tine. It nay not have
its cake and eat it too.

Wthin 30 days the Debtor shall either nove to assune
or to reject the Collective Bargai ning Agreenents or anend its
pl an and di scl osure statenent to provide for either assunption or
rejection.?

SO ORDERED

Dat ed: Buf f al o, New Yor k
August 22, 1996

U. S. B. J.

The Debtor fears that the Court will here be “left betw xt
and between a debtor who cannot recommend assunption and a union
t hat cannot denonstrate grounds for rejection.” The Debtor
needn’t fear for the Court. |If the Debtor cannot afford to
assunme the Agreenents, but cannot nake the requisite show ng for
rejection, then it may be unreorgani zable. That is not an
uncommon condi ti on.



